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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8492 


DOROTHY R. WILSON, AS COMMITTEE OF JOHN 
WASHINGTON, Appellant, 

v. 

NORMA E. BECKETT, ROBERT WILKINS AND 
ELIOT F. MIDDLETON, Appellees . 


Appeal from a Judgment of the District Court of the United 
States for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

Pleadings and Facts. 

Appellant, as the Committee of one John Washington, 
incompetent, filed in the District Court of the United States 
for the District of Columbia a Complaint seeking to set 
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aside and cancel a certain paper-writing purporting to be 
be a Deed to real estate in the District of Columbia, which 
Deed was executed by the late Elizabeth Washington. (Ap¬ 
pellant’s App. 2.) From the Judgment in favor of the 
appellees, entered in said action (Appellant’s App. 13) 
this appeal is taken. 

Jurisdiction of the District Court. 

In the Court below the Complaint of appellant contained 
the following: “Plaintiff is a citizen of the United States 
and a resident of the District of Columbia and files this 
Complaint as the Committee of John Washington, who is 
incompetent and a patient at Saint Elizabeth’s Hospital, 
where he has been residing for many years.” The Com¬ 
plaint also states that all of the defendants are citizens of 
the United States and residents of the District of Colum¬ 
bia. (Appellant’s App. 2.) 

The District Court had jurisdiction by virtue of the 1929 
Edition Code of Laws for the District of Columbia, Title 
18, Section 44. 

The appellant was authorized by Court Order dated June 
19,1941 in Lunacy Proceedings No. 22559, to prosecute the 
suit in question. Rule 17 of the Federal Rules of Proced¬ 
ure (c), provides as follows: 

“Whenever an infant or incompetent person has a rep¬ 
resentative such as a general guardian, committee, con¬ 
servator, or other like fiduciary, the representative 
may sue or defend on behalf of the infant or incompe¬ 
tent person.” 

Jurisdiction of the United States Court of Appeals for the 

District of Columbia. 

The jurisdiction of the United States Court of Appeals 
for the District of Columbia is based on that part of Sec¬ 
tion 101, Title 17, Code of Laws for the District of Colum¬ 
bia, 1940 Edition. 
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The appellant was authorized by Court Order dated De¬ 
cember 29, 1942 to prosecute this appeal. 

The pleading necessary to show the existence of the 
jurisdiction is: 

The Bill of Complaint to set aside and cancel Deed (Ap¬ 
pellant’s App. 2). 

STATEMENT OF THE CASE. 

This is an appeal from the Judgment of the District Court 
of the United States for the District of Columbia, entered 
on November 30, 1942 in Civil Action No. 12109. (Appel¬ 
lant’s App. 13) the grounds for appeal being stated in 
the “Statement of Points.” 

The suit was brought by appellant, as Committee of one 
John Washington, a patient at Saint Elizabeth’s Hospital. 

A Bill of Complaint to set aside and cancel a Deed of 
Elizabeth Washington, sister of John Washington, was filed 
on July 14, 1941. (Appellant’s App. 2.) On February 
28, 1938 the said Elizabeth Washington, who was about 
eighty years old when she died, executed a paper-writing 
which purported to be a Deed to real property located on 
Ontario Road, Washington, District of Columbia, which real 
estate she had owned for many years and made as her home. 
The grantees in the Deed were Harry P. Wilkins and his 
wife Fannie W. Wilkins, who held the property as tenants 
by the entirety. Mrs. Wilkins, sister of Elizabeth Wash¬ 
ington predeceased her, Elizabeth Washington departed 
this life on March 20,1940, and Mr. Wilkins died on Febru¬ 
ary 20,1941. Mr. Wilkins died intestate and left as his only 
heir at law and next of kin, his brother, Robert Wilkins who 
inherited the real estate in question from his brother Mr. 
Harry P. Wilkins. The property was sold by Robert Wil¬ 
kins to a straw party, and a short time later title to the 
property was taken by Eliot F. Middleton, a real estate 
broker. 

Appellant claims that Elizabeth Washington, sister of 
her ward was not on February 28, 1938 mentally capable 
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of attending to normal business affairs or any other affairs, 
and was not on that date capable of executing a valid Deed 
or Contract, lacking at the time a reasonable understand¬ 
ing of the significance of her acts due to her serious illness 
and senility. (Appellant’s App. 4.) 

Trial was had of the issues involved on October 26 and 
27, 1942, at the end of which time Judgment was given in 
favor of the appellees. During the course of the trial coun¬ 
sel requested that she be allowed to take the Deposition of 
an important and material witness for the appellant, who 
was under subpoena, and became ill the morning of the first 
day of the trial, necessitating her absence therefrom. The 
Court refused to allow the Deposition to be taken. 

A Motion for a New Trial was heard and denied on the 
30th of November, 1942. (Appellant’s App. 14.) 

STATUTES INVOLVED. 


1929 D. C. Code, 

Title 18, Section 44, 

“Said Court (the District Court of the United States 
for the District of Columbia) except as otherwise pro¬ 
vided in this title, shall have cognizance of * * * all 
cases in law and equity between parties, both or either 
of which shall be resident or be found within said Dis¬ 
trict # 

1940 Edition D. C. Code, 

Title 17, Section 101, 

“Any party aggrieved by any final order, judgment or 
decree of the District Court of the United States for 
the District of Columbia, or of any Justice thereof, may 
appeal therefrom to the said United States Court of 
Appeals for the District of Columbia; and upon such 
appeal the United States Court of Appeals for the Dis¬ 
trict of Columbia, shall review such order, judgment or 
decree, and affirm, reverse, or modify the same, as shall 
be just except as shall be provided in the following 
section.” 
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STATEMENT OF POINTS. 

1. The Judgment of the Court is contrary to law, and the 
Court erred in its statement of the law applicable to the 
case in question. 

2. The Court’s refusal to allow a Deposition to be taken 
of an important and material witness for the appellant, said 
witness being under subpoena, and who became seriously 
ill the morning of the trial, necessitating her absence there¬ 
from, constituted Prejudicial Error on the part of the 
Court. 


SUMMARY OF THE ARGUMENT. 

1. The refusal of the Trial Justice to allow a Deposition 
to be taken of an important and material witness, under 
subpoena, who became seriously ill the morning of the first 
day of the trial necessitating her absence therefrom, con¬ 
stituted Prejudicial Error. 

The Court’s decision not to allow the deposition to be 
taken was inconsistent with the statement made during the 
trial of the case, as follows: “Well, suppose you wait until 
vou finish vour case and then let us see.” 

*• V 

There was no lack of diligence on part of counsel, and 
certainly it was not through any fault of the absent witness, 
she could not be present at the trial. 

The action of the Court was harmful to the appellant’s 
case because she was deprived of the benefit of important 
and necessary testimony which the witness would have 
given, had she not been compelled to remain at home due 
to her sudden illness. Moreover, the appellant was en¬ 
titled to cumulative evidence, which might have affected 
the result of the case. 

A continuance of the case long enough to get the Deposi¬ 
tion of the ill witness would not have caused injustice to 
either party. 

The Court committed reversible error and a new trial 
should be granted. 
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2. Appellant contends the Court erroneously stated the 
rule of law applicable in this jurisdiction in connection with 
Deeds executed by insane persons, because the rule in this 
jurisdiction is that Deeds made by insane persons are abso¬ 
lutely void, and not voidable as stated by the learned Trial 
Judge in his opinion. Moreover a Deed executed by an 
insane person regardless of whether that person has been 
legally adjudicated or not is void and cannot be confirmed 
at a later date, as also stated by the Court. 

The Court was especially in error in connection with the 
comparison he made between the execution of Deeds by 
insane persons and those by infants, when he stated that 
persons of unsound mind could confirm their transactions 
the same as infants. 

“An insane person is not amenable to criminal law” as 
he cannot distinguish between right and wrong, and cer¬ 
tainly a Deed made by an insane person should be held void. 

Judgment by an erroneous interpretation of the law 
should be reversed and a new trial granted. 

ARGUMENT. 

Point 1. 

Exclusion of Testimony of Absent Witness. 

The first question presented for determination in this 
appeal is whether or not the Trial Judge committed Prej¬ 
udicial Error in refusing to allow a Deposition to be taken 
of an important and material witness, who was under sub¬ 
poena, and who became seriously ill the morning of the trial 
necessitating her absence therefrom. 

It is submitted that the Trial Judge did err in refusing 
to allow the said Deposition to be taken of the ill witness, 
because it was through no fault of counsel or the witness 
that she could not be present. The witness notified coun¬ 
sel about fifteen minutes before the trial of the case started 
that she was ill and would be unable to attend the trial that 
morning, but would make every effort to be present before 
the close of the hearing. All of the other witnesses for appel- 
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lant wore present but two, who were to report later in the 
day, and all were under subpoena. The court was then told 
of the illness of the absent witness, and counsel stated that 
she thought the witness might be able to come later in the 
day if she got relief from a very painful sinus attack. (Ap¬ 
pellant’s App. 16.) Counsel was called in the evening of 
the first day of the trial and was told the witness had gotten 
much worse and it was necessary to call a physician. On 
the morning of the second day of the trial counsel told the 
Court that she was called by phone, by a person other than 
the witness, and told that the witness was suffering great 
pain and had been ordered to remain in bed by her phy¬ 
sician. It was at that time counsel requested the Trial 
Judge to allow her to take the Deposition of this material 
witness. The following took place: 

The Court: I think that should have been provided 
for. If you can get her today before the case is fin¬ 
ished she may testify. 

Miss Taggart: Some lady called me this morning and 
said she was still in bed. 

The Court: Maybe you could agree upon what she 
would testify to. Would it be along the line Mollie 
testified to? 

Miss Taggart: Yes, and additional things. 

Mr. King: I am afraid I could not agree to anything. 
I haven’t talked to the woman. 

The Court: I do not mean that you would agree to 
what she would testify to, but agree that she would 
testify along those lines if she were present. 

Well, suppose you wait until you finish your case 
and then let us see. (Appellant’s App. 17.) 

The defense started its case on the afternoon of the first 
day of the trial, and it was when the hearing resumed on 
the morning of the second day that the above took place. 
After the defense announced that their case was closed, the 
following took place: 

Miss Taggart: Your Honor, did you decide whether 
or not, I could take the Deposition of this sick witness? 

The Court: You could have gotten her last night. 
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Miss Taggart: She was ill in bed. I couldn’t see her. 

The Court: You could have gotten her this morning. 

Miss Taggart: I understood that she would try and 
be here this morning. 

The Court: This Court is inclined to be as liberal as 
it can be, but when a case is set down for trial, it should 
go on and be tried. 

Miss Taggart: When a person is ill she can’t come. 
(Appellant’s App. 17.) 

The failure of this sick witness, who was under subpoena, 
to appear at the trial was through no fault of counsel or 
! appellant. Her absence was caused alone by sickness. She 
was a competent witness as to material issues and was pre¬ 
vented from being present at the trial by unavoidable ill¬ 
ness. Under the circumstances, and the time element in¬ 
volved, it was impossible to get an Affidavit or Deposition 
as provided by the rules of Court. To have allowed a Depo¬ 
sition of this necessary witness would have caused injus¬ 
tice to no one, and a continuance to get the said Deposition 
1 would have resulted in no serious loss to either party. 

The sick witness would have testified to facts, which in 

the opinion of the appellant, would have shown definitely 

that Elizabeth Washington was incapable of executing a 

1 valid Deed on February 28,1938. The appellees refused to 

accept any testimony which would have been given by the 

sick witness. (Appellant’s App. 17.) It is believed that 

the appellant is entitled to cumulative evidence, as it goes 

to the weight of the same. The Court found the evidence to 

1 be conflicting (Appellant’s App. 7), and in view of the fact 

1 that the testimony which would have been offered bv the 

•» * 

1 sick witness might have affected the result of the case, 

1 prejudicial error was committed by the Court. 

* * * “If competent testimony of a witness is ex¬ 

cluded by the trial judge, does the fact that similar tes¬ 
timony from other witnesses being admitted, render the 
ruling of the Trial Judge harmless.” Appellant believes 
that such exclusion constitutes Prejudicial Error, for which 
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the Judgment of the Court should be reversed and a new 
trial granted. 

Some of the important cases in connection with the ex¬ 
clusion of the testimony of a witness and continuances are 
as follows: 

Cornwell v. Cornwell . 73 Appeals, D. C., 233, 118 
Fed. (2nd) 396. The Court said in this case: “Al¬ 
though the granting of a continuance or of Motions 
for vacations of judgment and for new trial, are ad¬ 
dressed to the discretion of the trial court, that discre¬ 
tion must be exercised in the interest of justice. Where, 
as here, the appellant was ill and was the most impor¬ 
tant witness in support of her own case, we conclude 
that the Motion should have been granted.” 

Harah et al. v. Morgentha/u, et al., 67 Appeals, D. C., 
119, 89 Fed. (2nd) 863. The Court said: “Refusal to 
grant continuance because of the plaintiff’s illness held 
reversible error, where plaintiff who was his only wit¬ 
ness, was so ill that appearance in Court would have 
probably resulted in his death, and there was no show¬ 
ing that continuance would have resulted in serious 
loss to either party.” 

Great American Insurance Co., v. Dover, 221-Ala., 
612, 130-So., 335. In this case it was held that Errone¬ 
ous Exclusion of evidence that property, allegedly wil¬ 
fully burned by insured, was mortgaged, was not cured 
by rebuttal testimony. Amount of the mortgage and 
fact there was an encumbrance was relevant and ma¬ 
terial. Judgment reversed. 

Barbara Darnschuk v. Public Service Co., 5 N. J. 
Misc., 365. This case held that defendant was entitled 
to cumulative evidence. Judgment reversed. 

Eaves v. Coxe, et al., 165-S. E., 345. The question of 
law in this case is, if competent testimony of a 
witness is excluded by a trial judge, does the fact that 
similar testimony from other witnesses is admitted in 
evidence, render the ruling harmless? The Court said 
that if a party offers competent testimony of a given 
number of witnesses, but the Court excludes the testi¬ 
mony of one, even though the testimony of others is 
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admitted without objection, notwithstanding, the offer¬ 
ing party is entitled to the creditability and weight of 
the testimony of the excluded witness. It cannot be 
said as a matter of law the exclusion of such testimony 
was HARMLESS ERROR. Reversed. 

Briggs v. Garner , 54-Ind., 572. In this case a ma¬ 
terial ■witness was prevented from attending trial be¬ 
cause of sickness, and the Court said, “His absence ap¬ 
pears to have been occasioned alone by his sickness. 
. . . The Court erred in refusing the continuance. 

Point 2. 

Court’s Error in Its Statement of the Law Applicable to 

the Case in Question. 

The second question presented for determination in this 
appeal is ■whether or not the Trial Judge erred in his state¬ 
ment of the law applicable to the case in question. (Appel¬ 
lant’s App. /.) 

It is submitted that the learned Trial Justice was in error 
in his statement of the law, as expressed in his opinion. (Ap¬ 
pellant’s App .7 _)• The Court stated in his opinion, 

“That it is the opinion of the Court that as a matter of 
law, the Deed of an insane person, who has not been ad¬ 
judicated as of unsound mind is voidable, and that seems 
to be the weight of authority, so that if a person becomes 
sane, that person could confirm the transaction. It is like 
the DEED of an Infant; he may confirm it when he be¬ 
comes of age. It is different when a person has become ad¬ 
judicated of unsound mind and executes a Deed, because 
there is notice of the insanity of a person in the public rec¬ 
ords.” 

The Courts in the District of Columbia and the United 
States Supreme Court have held that the Deed of an insane 
person is void and not voidable. They have held that a per¬ 
son may be found to be mentally incompetent even though 
there has been no adjudication. An adjudication cannot 
make an insane person more insane than before adjudica¬ 
tion. It is the insanity which renders the act void. 
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In the opinion of the appellant the Court’s statement of 
the law is incorrect because a Deed executed by an insane 
person, regardless of whether or not an adjudication has 
taken place, is void ab initio, and not voidable as stated by 
the Trial Judge in his opinion. If the Justice is correct in 
his statement of the law, the Deed of a person of unsound 
mind, who has been in that condition for many years with¬ 
out adjudication, is voidable; and deeds made by the same 
person after an adjudication would be void. Appellant con¬ 
tends that a Deed executed at any time during a period of 
insanity is void, regardless of adjudication. Judgment by 
a wrong interpretation of the law is error for which the 
Trial Court should be reversed and a new trial granted. 

Some of tbe important cases in connection with the law in 
this jurisdiction, relative to deeds of insane persons, are as 
follows: 

Sullivan v. Flynn, 20 D. C. Appeals, (9-Mackey) 553. 
The DEED in this case was executed before adjudica¬ 
tion. The Court said that the question of good faith 
or notice on the part of the grantee has no place in such 
cases. Whether a Deed of a noncompos be held to be 
void or voidable, the only matter to be considered is 
the capacity of the grantor. Capacity will not be im¬ 
puted to an insane person in order to help another per¬ 
son. A Deed of an insane person is absolutely void 
and cannot be ratified by acts in pais. Baxter v. Hall 
was cited herein. 

Smith v. Smith, 29-Appeals D. C. 408, Fed. Rep. 

The acts in this case Deed and Bill of Sale, were exe¬ 
cuted before adjudication. The Court held that the fact 
that a grantee in a Deed of a person of unsound mind 
did not know the grantor to be non compos mentis at 
the time of the execution of the Deed, gives it no valid¬ 
ity. Deed was held void. Dexter v. Hall was cited 
herein as were other important cases. 

Dexter v. Hall, 15-Wallace, 9. This case show no ad¬ 
judication. So far as appeared Hall had not been 
placed under a committee or been pronounced insane by 
judicial decision. 

“The Court said: “It is difficult to conceive how one 
incapable of understanding, and acting in the ordinary 
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affairs of life, can make an instrument, the efficiency of 
which consists in the fact that it expresses his intention, 
or more properly his mental conclusions. The funda¬ 
mental idea of a contract—is that it requires the as¬ 
sent of two minds. ... A lunatic or person non compos 
mentis has nothing which the law recognizes as a mind, 
and it would seem therefore, upon principle, that he 
cannot make a contract, which may have any efficacy as 
such. He is not amenable to criminal laws, because he 
is incapable of discrimination, between that which is 
right and that which is wrong. While he continues in¬ 
sane he cannot avoid it, and if it is operative until 
avoided the law affords a lunatic no protection against 
himself. Yet a lunatic, equally with an infant is con¬ 
fessedly under protection of Courts of Law as well as 
Courts of Equity. The contracts of the latter (infants) 
it is true, are generally held to be voidable (his power 
of attorney being an exception). Unlike a lunatic he 
is not destitute of reason. He has mind but it is imma¬ 
ture. insufficient to justify his assuming a binding ob¬ 
ligation. And he may deny or avoid his contract at any 
time, either during his minority or after he becomes of 
age. This is for him a sufficient protection. But as a 
lunatic cannot avoid a contract for want of mental ca¬ 
pacity he has no protection, if his contract is only 
voidable.... A minor is presumed to lack sufficient dis¬ 
cretion, his reason is wanting in degree. With a luna¬ 
tic it is wanting altogether.’’ 

German Savings & Loan Soc. v. Dc Lashmut et al ., 
67 F. R. 399. The Court said in this case, “It is settled 
law that the Deed of a person, non compos mentis is 
void. A person incapable of understanding is inca¬ 
pable of executing a contract or deed. Whatever dif¬ 
ferences of opinion once existed as to whether a Deed 
of an insane person was void or voidable the question 
is authoritatively settled that such Deed is absolutely 
void.” Dexter v. Hall is cited herein. 

Harding v. Handy, 11 Wheaton, 103. There was no 
adjudication in this case. The decedent was the grantor 
of certain property belonging to him. The heir at law 
brought suit to cancel the Deed on account of incorn- 
petencv of the grantor at the time the Deed was exe¬ 
cuted. After a hearing the Court held that the grantor 
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was incompetent, being incapable of managing his own 
affairs and his mind was diseased. 

The Court said: “If these Deeds were obtained by 
the exercise of undue influence over a man whose mind 
had ceased to be the safeguide of his actions, it is 
against conscience for him who has obtained them to 
derive any advantage from them. It is the peculiar 
province of a Court of Conscience to set them aside. 
That a Court of Equity will interpose in such a case 
is among its best settled principles. * * * It was there¬ 
fore proper to set the Deeds aside * * V’ 

Allore v. Jewell, 94 U. S. 506. There was no adjudi¬ 
cation in this case. The grantor conveyed his real es¬ 
tate in 1863 and died in 1864. Heir at law brought suit 
to set aside the Deed because of incompetency of the 
grantor at the time of execution. The question before 
the Court was whether or not the grantor possessed 
sufficient faculties to make the transaction. The Court 
held she did not have and the Deed was cancelled and 
the property was surrendered. The Court said: “ * * • 
It may be stated as settled by law’ whenever there, is 
great weakness of mind in a person executing a convey¬ 
ance of land, arising from age, sickness, or any other 
cause, though not amounting to absolute disqualifica¬ 
tion and the consideration given is grossly inadequate, 
a Court of Equity will upon proper and seasonable ap¬ 
plication of the injured party or his representatives 
or heirs, interfere and set the conveyance aside. And 
the present case comes directly within the principle.” 

CONCLUSION. 

We conclude that the District Court was in error in its 
statement of the law applicable to this case; and in its re¬ 
fusal to allow’ the Deposition to be taken of an ill witness, 
whose testimony was important and material. 

Respectfully submitted, 

Etta L. Taggart, 

Paul D. Taggart, 

Attorneys for Appellant, 
Washington Loan & Trust Bldg., 
Washington, D. C. 
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I. 

PLEADINGS AND OTHER PAPERS DESIGNATED BY 

APPELLANT. 

1 Endorsed: Filed July 14, 1941 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 12109 

Dorothy R. Wilson, as Committee of John Washington, 
(Non compos mentis), Wash. Loan & Trust Bldg., 
Washington, D. C., Plaintiff. 

v. 

Norma E. Beckett, 729 Kennedy Street, X. W., Washing¬ 
ton, D. C., and 

Robert Wilkins, 500 Oglethorpe Street, N. W., Washing¬ 
ton, D. C. 

Eliot F. Middleton, Investment Building, Washington, 

D. C., Defendants. 

Bill of Complaint to Set Aside and Cancel Deed 

The Complaint of Dorothy R. Wilson respectfully states 
to this Honorable Court as follows: 

1. The Court has jurisdiction in this case according to 
the Code of Laws for the District of Columbia, as the real 
estate involved herein is located in the District of Columbia; 
and the Committee was authorized and directed by Court 
Order, dated June 10, 1941, to employ Counsel to file and 
prosecute this Suit according to the terms of her Petition 
filed in this Court, which seeks to set aside and cancel a 
certain paper-writing purporting to be a Deed to real prop¬ 
erty of the late Elizabeth Washington, Sister of the ward 
of this petitioner. 


3 


2. That your petitioner is a citizen of the United States 
and a resident of the District of Columbia, and files this 
Complaint as the Committee of John Washington, non com¬ 
pos mentis, who is a patient at Saint Elizabeth’s Hospital, 
where he has been residing for many years, having been ad¬ 
mitted to that institution, to-wit, the 30th of August, 

1880. 

2 The defendant Robert Wilkins is a citizen of the 

United States and a resident of the District of Co¬ 
lumbia, and is sued in his own right and as the only heir at 
law of his deceased brother, Harry P. Wilkins; the defen¬ 
dant Eliot F. Middleton is a citizen of the United States and 
a resident of the District of Columbia and is sued in his own 
right and as the person who has the title to the property in¬ 
volved in this suit; the defendant Norma E. Beckett is a citi¬ 
zen of the United States and a resident of the District of 
Columbia, and is sued in her own right, and as the person 
who previously held title to said property as a straw party 
and who deeded the same to Eliot F. Middleton. 

3. On the second of March, 1938, there was filed with the 
Recorder of Deeds of the District of Columbia a paper writ¬ 
ing purporting to be a Deed of Elizabeth Washington, dated 
February 28, 1938, and acknowledged the same day. The 
said Deed was made to one Harry Wilkins and his wife 
Fannie W. Wilkins, as tenants by entirety, and was a trans¬ 
fer of the property owned by Elizabeth Washington at 
Number 2724 Ontaiio Road. Mrs. Wilkins predeceased 
Miss Washington, who departed this life March 20, 1940 
and petitioner is informed and she believes that Mr. Wil¬ 
kins departed this life February 20,1941, leaving as his only 
heir at law, Robert Wilkins, his brother. The said Robert 
Wilkins in Administration Number 58197, filed a Petition 
for Letters of Administration on the Estate of Harrv Wil- 
kins in which he stated he was the only heir at law of Harry 
Wilkins, and that the property left by Harry Wilkins was 
real estate Number 2724 Ontario Road, Northwest, Wash¬ 
ington, D. C., assessed at $6542.00, and personalty of the 
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value of $10939.45. The said Robert Wilkins has since he 
was granted Letters of Administration of the estate of his 
brother, disposed of the real estate to Norma E. Beckett, 
who was acting as a straw party and not a bona fide pur¬ 
chaser for value of the property. The said Norma E. Beck¬ 
ett deeded the property to Eliot F. Middleton on June 30, 
1941. She had no beneficial interest in the property and her 
deed to Eliot F. Middleton lacks Revenue Stamps. 
3 The consideration paid F. Eliot Middleton for the 
premises in question was approximately $6,000.00 
and petitioner is informed and she believes that the consid¬ 
eration was totally inadequate. 

4. This petitioner is informed and she believes, and upon 
such information and belief she avers the fact to be, that 
Miss Elizabeth Washington was over eightv vcars of age at 
the time of her death and that she had for a long time, par¬ 
ticularly since 1935, deteriorated mentally, due to senility, 
cerebral arteriosclerosis, and other illnesses. She avers 
the fact to be that in the year 1938, and especially on the 
28th of February, 1938, Miss Washington was not mentally 
capable of attending to normal business affairs, and prob¬ 
lems which might occur in the ownership and disposition of 
property. In the month of August, 1937 she had a severe 
illness, and from then on she was not mentally competent 
to transact any business. Particularly from 1937 to the time 
she died. Miss Washington was physically helpless, and she 
was on the 28th of February, 1938, and for a long time prior 
thereto, unable to do or care for herself, and unable to ex¬ 
press her desires and her wishes to others with respect to 
her personal comfort with a reasonable degree of intelli¬ 
gence or understanding. On the 28th of February, 1938, she 
was wholly incapable of transacting ordinary business af¬ 
fairs, and was incapable of executing the Deed to her real 
estate on Ontario Road, lacking at the time a reasonable 
understanding of the significance of her act in the doing 
thereof. Her mind and understanding were greatly im¬ 
paired and weakened, and her memory materially affected. 



5. This petitioner is informed and she believes that the 
relations between the said Harry Wilkins and his wife were 
not cordial or friendly and had not been for a number of 
years prior to the execution of the Deed in question. She 
was under their control, influence, and domination on the 
28th of February, 1938, and for a long time prior thereto, 
and the said Elizabeth Washington, being in the mental and 

physical condition as aforesaid, was susceptible to 
4 the influence and persuasion of the Wilkins afore¬ 
said, and this petitioner is informed, believes, and 
therefore avers that the said Harry Wilkins and his wife 
Fannie W. Wilkins did procure from Elizabeth Washing¬ 
ton the said paper writing purporting to be a Deed to the 
real estate in question, under undue influence practiced up¬ 
on Elizabeth Washington. They well knew the physical I 
and mental condition of Miss Washington and she was an 
easy victim of their influence and persuasion. The said 
Harry Wilkins and his wife fraudulently obtained from 
Elizabeth Washington the premises at Number 2724 On¬ 
tario Road. 

6. Petitioner’s only interest in this proceeding is as the 
Committee of her -ward, and to lend her assistance in every 
possible way to obtain for him any rights which he may 
have in the subject matter set forth in this Complaint. 

7. Petitioner has employed Etta L. Taggart, a member 
of this Bar to represent her in this cause, being heretofore 
authorized to employ Counsel. The said Attorney’s only 
interest in this proceding is to file and prosecute this Com¬ 
plaint for your petitioner, and to lend her assistance in 
every possible way, to obtain for the ward any rights he 
may have in the subject matter as set forth in this Com¬ 
plaint. 

8. Petitioner believes she is entitled to have from the de¬ 
fendants a full discovery of all transactions between them 
in any way relating or pertaining to the real estate in ques¬ 
tion and its conveyance. 
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Wherefore the Premises Considered, This petitioner de¬ 
mands as follows: 

1. That a subpoena, or other appropriate process, issue 
out of this Honorable Court directed to the defendants and 
each of them, requiring them to appear in this Court on a 
day certain, and answer this Complaint. 

2. That Elizabeth Washington be declared to be mentally 
incapable of making a valid Deed or conveyance of real 
estate, on to-wit, 28th of February, 1938, and the paper writ¬ 
ing purporting to be a Deed to the real estate de- 

5 scribed in this Complaint, from Elizabeth Washing¬ 
ton to Harry Wilkins and his wife, be cancelled and 
set aside, and held invalid, void and for naught. 

3. That the consideration be held totally inadequate. 

4. That the defendants be required to make a full discov- 
erv of all transactions bv and between them in anv wav re- 

v • * m 

lating or pertaining to the real estate in question and its 
conveyance especially all rents, issue and profits growing 
out of said real estate. 

5. That the Court may decree the ward of this petitioner, 
John Washington, is entitled to the said real estate. 

6. And for such other and further relief as the nature of 
the case may require, and 'which to the Court seems just and 
proper. 

DOROTHY R. WILSON, 
Committee of John Washington 
402 Wash. Loan & Trust Bldg. 
Washington, D. C. 

ETTA L. TAGGART 
Attorney for Committee 
Wash. Loan & Trust Bldg. 

Washington, D. C. 
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304 The Court (O'Donoghue, J): I am going to an¬ 
nounce my decision from the bench. The decision of 

the Court is in favor of the defendants. 

The Court finds that the evidence in the case is conflicting 
on the question of the sanity or insanity of the deceased 
Elizabeth \\\ Washington, but that the weight of the testi¬ 
mony, and the strong weight of the testimony, supports the 
theory of the defendants that she was not of unsound mind, 
nor even weak-minded at the time of the execution of this 
deed in March, 1938. 

The Court finds that there is very little evidence in this 
case, if any, of fraud; and, likewise, there is very little evi¬ 
dence in the case, if any, of undue influence. 

The Court is of the opinion that, as a matter of law, the 
deed of an insane person who has not been adjudicated of 
unsound mind is voidable, and that seems to be the weight 
of authority, so that if a person becomes sane, that person 
could confirm the transaction. It is like the deed of an in¬ 
fant : lie mav confirm it when he becomes of age. It is dif- 
ferent when a person has been adjudicated of unsound mind 
and executes a deed, because there is a notice of the insan¬ 
ity of a person in the public records. 

Furthermore—it has not been argued here and it is not 
necessary for the Court to decide on that factor—deeds are 
sometimes void because of fraud and undue influence even 
when made by persons of sound mind. Sometimes 

305 thev are void and sometimes onlv voidable. It de- 
pends on whether the fraud and undue influence gave 

forth or produced actual forgery or something that is void 
in itself. It is different if there is fraud or undue influence 
in regard to the consideration or the inducements or the 
arguments or the persuasion used to obtain the deed. That 
does not go to the rendering of the deed itself void, but void¬ 
able. But the Court does not have to go into that. 

Now, in this case this woman found herself quite old. She| 
retired from her work. She lived the way that she wanted] 
to live. A lot of people, when they get old, do not want to] 
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take baths. They just want to eat certain food. They have 
not the energy to take baths. Maybe they can get along as 
well or better without them. However, it is a fact that many 
old people are that way. 

They want certain food. Why? Because after 50 or 60 
or 70 years, from eating certain things they have learned, 
from the school of experience, that some things agree with 
them and some do not; and that is better than the advice of 
all the doctors in the world. 

This woman got the idea that the meat she wanted to eat 
w^as lamb. There are lots of reasons for that. It is more 
digestible, and she had acquired a taste in favor of it. I 
just cite that as an instance. 

People, when they get old, are very cranky. They are 
set in their ways. They want to live the way they 
306 w T ant to live, and they do not want anybody to inter¬ 
fere with them. After all, if that is the way they 
want to live, people ought to let them alone, as a rule. 

The Court holds in this case that this old woman, bv the 
great weight of the testimony, knew what she was about and 
knew who the beneficiaries of her bounty and her love and 
affection were. 

Here is an old brother who has been in St. Elizabeth’s for 
all these years. The probability is that he does not know 
whether she has a dollar or not. There is $4,000 from his 
sister’s estate, but he probably does not know whether she 
has a dollar. Money means little or nothing to him. Maybe 
in that way he is fortunate. But she could very well reason 
out that “It is useless to give money to my brother.” 

As indicated by one or both of these wills, one of them 
executed and one of them not executed, she thought of her 
two sisters. In one she gives her property entirely to Mrs. 
Adams and little or nothing to Mrs. Fannie Wilkens. Again, 
later, she gives the property to Mrs. Adams for a while, and 
then the benefit of it to the brother, and then after that a 
hundred dollars of it to go to Mrs. Fannie Wilkens. It 
shows that her mind from 1903 on down to 1938 had been 


9 


considering giving money to Mrs. Adams, or her property 
to Mrs. Adams, money or property to her brother, John 
Washington, and some very little to her sister Fanny Wil- 
kens. 

307 After debating all of that to and fro, finally she 
made this deed on the 28th of February, 1938. That 

deed was not like a contract entered into between strang¬ 
ers. It was more in the nature of a legacy to her sister and 
her sister’s husband. 

She said “All right, I will let you have it now, but you 
are going to pay off the indebtedness, you are going to pay 
off the taxes, and you are going to pay the expenses of this 
property, and even the heating of the property, and let me 
live here the rest of my life.” 

That was probably the understanding between them. 
That was not too hard a bargain for Elizabeth Washington. 
They paid out between three and four thousand dollars at 
least—over $3,000 on the trust, and several hundred on the 
coal and taxes—so that she was not getting defrauded of a 
great deal, because the better testimony is that his house 
was worth only about $6,000, or six thousand-some-odd 
hundred dollars. There was the sister and the husband 
contributing nearly $4,000, and this woman, Elizabeth 
Washington, was getting the benefit of the occupation of 
that house free of rent for as many years as she would live. 

It is true that she was of a pretty good age, but sometimes 
old people just keep on living year after year after year, 
and young people die. It was not such a hard bargain after 
all. Even before Miss Washington died, Fannie Wilkins 
died. You think you are getting something, and then you 
die before you get it. Then within a year after that 

308 her husband, Mr. Wilkens, died, and thereupon the 
property descended to the heir at law, that is, to Rob¬ 
ert Wilkens, one of the defendants in this case. 

In the opinion of the Court, Robert Wilkens got title to 
this property and could sell it as against the interest of the 
plaintiff. 
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In the opinion of the Court, Mr. Middleton, the defendant 
in this case, is the bona fide purchaser for value without 
notice of any of the alleged defects in the previous deed or 
anv alleged insanitv or feeblemindedness of Elizabeth 
Washington or fraud or undue influence practiced on lies*. 
Therefore, title is good in fee simple in Mr. Middleton. 
»*##•#•#*# 

309 This cause came on to be heard at this term and 
thereupon upon consideration thereof of the Court 

makes the following Findings of Fact and Conclusions of 
Law, this 30th day of November, A. D., 1942. 

Findings of Fact. 

I. 

Elizabeth Washington who was the sister of John Wash¬ 
ington, plaintiff herein, who sues by Dorothy R. Wilson, 
Committee, by Order of this Court, was an aged unmarried 
woman, who had retired from the United States Govern¬ 
ment service in 1933. where she had a responsible position 
and lived at premises 2754 Ontario Road, X. W., known as 
Lot numbered Four hundred and eighteen (418) in Square 
Twenty-five hundred and eighty (2580), more particularly 
described as follows: 

310 Lot numbered Four hundred and eighteen (418) in 
Charles E. Wire and William M. Terrell’s Subdivi¬ 
sion of lots in “Lanier Heights,” as per plat recorded in 
the Office of the Surveyor for the District of Columbia in 
Liber 47 at folio 180; said property being now known for 
purposes of assessment and taxation as Lot numbered Four 
hundred and eighteen (418) in Square numbered Twenty- 
five hundred and eighty (2580). 

of which she was the owner. 

II. 

The property was subject to a first deed of trust to secure 
a note payable in monthly instalments, the balance due on 
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which was, in February, 1938, about $3,000.00, the note be¬ 
ing owned or held for collection by the American Security ! 
and Trust Company. It was also subject to a second deed j 
of trust to secure $3,000.00, which was collateral to a note | 
for $1,000.00, given by Elizabeth Washington to the Amer- | 
ican Security and Trust Company. These trusts were over- | 
due, both as to interest and principal and the employees of 
the American Security and Trust Company had advised 
Elizabeth Washington that foreclosure would ensue if some¬ 
thing was not done. At that time the current taxes were 
overdue. | 

m. [ 

i 

On February 28th, 1938, Elizabeth Washington entered 
into a written agreement with Harry P. Wilkins and his 
wife, Fanny W. Wilkins, the latter being the sister of Eliza- 
beth Washington, whereby Elizabeth Washington was to 
convey the property to Harry P. Wilkins and his wife in 
consideration of love and affection and the agreement of 
Harry P. Wilkins and his wife to make payments on the en¬ 
cumbrances as required and to pay interest thereon, to pay 
taxes and other expenses including fuel and to allow her to 
remain in sole possession of the property for her life. The 
value of the property at that date was $6,000.00 or $6,000.00 
—some-old hundred dollars. 

311 IV. 

On February 28th, 1938, Elizabeth Washington executed 
a deed to Harry P. Wilkins and his wife, as tenants by the 
entirety to carry out the terms of the agreement aforesaid, | 
the deed being recorded among the Land Records of the 
District of Columbia on March 2nd, 1938. Thereafter 
Harry P. Wilkins paid all taxes, including all in arrears, 
principal and interest on the notes secured by the property 
and fuel bills, until Elizabeth Washington’s death on March| 
20th, 1940, she having been predeceased by her sister,| 
Fanny W. Wilkins. The total sums paid by Harry P. Wil-j 
kins exceeded $4,000.00. | 
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Harry P. Wilkins died February 20th, 1941, leaving as his 
sole heir-at-law Robert Wilkins, defendant herein, who in 
April, 1941, contracted to sell the property to F. Eliot Mid¬ 
dleton, defendant herein, for $5,900, and pursuant thereto 
deeded the property to defendant, Norma E. Beckett, nomi¬ 
nee, who in turn deeded it to F. Eliot Middleton. Neither 
F. Eliot Middleton nor his nominee, Norma E. Beckett had 
any notice whatever of any of the alleged defects, in Eliza¬ 
beth Washington’s deed as set forth in the complaint. 

VI. 

Elizabeth Washington lived alone and was shown to have 
eschewed baths, to have desired only one kind of meat and 
to be subject to certain eccentricities. The evidence con¬ 
cerning her soundness of mind was conflicting but the strong 
weight of the testimony was that she was of sound mind and 
did not even have a weak mind and the finding is that she 
was of sound mind at the date of the conveyance of Febru¬ 
ary 28th, 1938, and prior thereto. 

312 VII. 

That no undue influence or fraud was practiced upon Eliz¬ 
abeth Washington by Harry P. Wilkins or Fanny W. Wil¬ 
kins nor by anyone else. 

Conclusions of Law. 

I. 

The deed of Elizabeth Washington of February 28th, 
1938, was given for an adequate consideration at a time 
when she was of sound mind and was not procured by fraud 
or undue influence practiced upon her by any one and said 
deed was, and is, a valid conveyance. 

n. 

The conveyances by Robert Wilkins to Norma Beckett, 
nominee, and by the latter to F. Eliot Middleton were and 
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are valid conveyances, F. Eliot Middleton being a bona fide 
purchaser for value without notice. 

III. 

F. Eliot Middleton is the owner in fee simple of: 


Lot numbered Four hundred and eighteen (418) in 
Charles E. Wire and William M. Terrell’s Subdivision of 
lots in “Lanier Heights,” as per plat recorded in the Office 
of the Surveyor for the District of Columbia in Liber 47 at 
folio 180; said property being now known for purposes of 
assessment and taxation as Lot numbered Four hundred 
and eighteen (418) in Square numbered Twenty-five hun¬ 
dred and eighty (2580). 

313 free of the claims of Elizabeth Washington or her 
heirs or assigns. 

IV. | 

Judgment will be entered in favor of the defendants. 

By the Court: | 

DANIEL W. O’DONOGHUIJ 

Justice . 

Seen: 

ETTA L. TAGGART 
Attorney for Plaintiff. 
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Judgment. 


This cause came on to be heard at this term and thereup¬ 
on upon consideration thereof, it is this 30th day of Novem¬ 
ber, 1942, Adjudged as follows: 

1. That the deed of Elizabeth Washington to Harry 
Wilkins and Fanny W. Wilkins as tenants by the entiretjj 
dated February 28th, 1938, and recorded March 2, 19c 
among the Land Records of the District of Columbia coi 
veying Lot Four hundred and eighteen (418) in Square 
Twenty-five hundred and eighty (2580), more particularly 
hereinafter described, was and is a valid conveyance. 
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2. That F. Eliot Middleton is the owner in fee simple of 
the following-described property: 

Lot numbered Four hundred and eighteen (418) in 
Charles E. Wire and William M. Terrell’s Subdivision of 
lots in “Lanier Heights,’’ as per plat recorded in the Office 
of the Surveyor for the District of Columbia in Liber 47 at 
folio 180; said property being now known for purposes of 
assessment and taxation as Lot numbered Four hundred 
and eighteen (418) in Square numbered Twenty-five hun¬ 
dred and eighty (2580). 

315 free of all claims of Elizabeth Washington or her 
heirs or assigns. 

By the Court: 

DANIEL W. O’DONOGHUE 

Justice. 

Seen: 

ETTA L. TAGGART 
Attorney for Plaintiff. 

316 Motion of Plaintiff for New Trial. 

Comes now the plaintiff, Dorothy R. Wilson, Committee 
of John Washington, by her Attorneys, and, in pursuance 
of Federal Civil Procedure Rule 59, moves the Court to re¬ 
open the Judgment entered herein on the 27th of October, 
1942, and grant a new trial, upon the following separate and 
several grounds: 

1. That the Judgment of the Court is contrary to the evi¬ 
dence. 

2. That the Judgment of the Court is contrary to the 
weight of the evidence. 

3. That the Judgment of the Court is contrary to Law, 
and the Court erred in its statement of the Law applicable 
to the case in question. 

4. The Court erred in vesting title in Robert Wilkins, one 
of the defendants. 
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5. The Court erred in holding that Eliot Middleton one 
of the defendants was a bone fide purchaser for value with¬ 
out notice. 

6. The Court’s refusal to allow a Deposition to be taken 
of an important and material witness for the plaintiff, who 
became seriously ill the morning of the trial, constituted 
Prejudicial Error. The witness was under subpoena. 

7. And for other reasons to be assigned at the hearing. 

An oral hearing is requested. 

ETTA L. TAGGART 

PAUL D. TAGGART 
Attorneys for Plaintiff. 
Wash. Loan & Trust Bldg., 
Washington, D. C. 

Nov. 30th, 1942 Motion overruled 

DANIEL W. O’DONOGHUE 

Justice. 




EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

DESIGNATED. 

15 The above-entitled cause came on for trial before 
Associate Justice O’Donoghue on Monday, October 

26, 1942, at 10:12 o’clock a.m. 

##••••##•* 

16 Proceedings 

The Clerk of the Court: Are you ready in the case of Wil¬ 
son against Beckett? 

Miss Taggart: Yes, we are ready. Your Honor, may be 
have the usual order to exclude the witnesses? 

The Clerk of the Court: All witnesses in the case on hear¬ 
ing for both sides retire to the hall and remain in the Court 
House. Pass out quickly. 

• ••••••••• 
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91 Miss Taggart: Your Honor, I expected Miss Marie 
Ryan here today. She is another witness. She tele¬ 
phoned this morning that she had this very severe sinus 
attack and she won’t be able to get here until tomorrow 
morning. 

The Court: This case is going right along. You all said 
you were ready. I started the case, and you are going on 
through. Once the Court starts hearing half a case and it 
is continued for another day, it makes it very difficult. I 
started that when I first went on the bench, and the first 
thing you know, I had pieces of three or four or five cases. 
That was fine for accommodating the lawyers, but that wore 
me out. 

Miss Taggart: I thought Miss Ryan was going to be 
here, but I didn’t hear from her until this morning 

92 that she wasn’t coming. 

• ••••••••• 

131 After Recess 

The proceedings were resumed at 2:15 o’clock p.m., at 
the expiration of the recess. 

*••••••••• 

146 Miss Taggart: I did have two other witnesses. 
One of them is now dead. Mrs. Davidge lived in the 

house. The other witness is sick in bed. She is expecting 
a doctor. 

Mr. King: Who is that ? 

Miss Taggart: Miss Marie Ryan was going to testify 
along the same line. She is sick in bed. 

The Court: If she comes in before the case is over 

147 you can put her on. 

*••••••••• 

197 Tuesday, October 27, 1942. 

• •**••••*• 

198 Miss Taggart: Miss Ryan, this very important 
witness that I had, was very ill yesterday, and she 
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was to be here in court. She is still in bed. I want to know 
if I can be permitted to take her deposition. 

The Court: I think that should have been provided be¬ 
fore. If you can get her today before the case is finished, 
she may testify. 

Miss Taggart: Some lady called me this morning and 
said she was still in bed. 

The Court: Maybe you could agree upon what she 
would testify to. Would it be along the line of what Mollie 
testified to? 

Miss Taggart: Yes, and additional things. 

Mr. King: I am afraid I could not agree to anything. I 
haven’t talked to the woman. 

The Court: I do not mean that you would agree to what 
she would testify to, but agree that she would testify along 
those lines if she were present. 

Well, suppose you wait until you finish your case and 
then let us see. 

• *•••*#••• 

288 The Court: All the defendants announce their tes¬ 
timony is closed. Is there any rebuttal? 

Mr. Taggart: We have rebuttal testimony, your Honor. 

The Court: Very well. We are going to finish the case. 

Miss Taggart: Your Honor, did you decide whether or 
not I could take the deposition of this witness? 

The Court: You could have gotten her last night. 

Miss Taggart: She was ill in bed. I couldn’t see her. 

The Court: You could have gotten her this morning. 

Miss Taggart: I understood she would try to be here 
this morning. 

This Court: This Court is inclined to be as liberal as it 
can be, but when a case is set down for trial, it should go on 
and be tried. 

Miss Taggart: When a person is ill she can’t come. 
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DOROTHY R, WILSON, AS COMMITTEE OF JOHN 
WASHINGTON (Non Compos Mentis), Appellant 

v. 

NORMA E. BECKETT, ROBERT WILKINS, F. ELIOT 
MIDDLETON, Appellees. 


BRIEF FOR APPELLEES. 


COUNTER STATEMENT CONCERNING CASE. 

At the commencement of the trial in the morning both 
sides through counsel announced they were ready (App. 

15) . Later that morning after the plaintiff had put on some 
of the witnesses appearing in her behalf, her counsel made 
the statement that she had another witness who would not 
attend until the following morning because of illness (App. 

16) . During the afternoon, counsel mentioned the same wit¬ 
ness who would testify “along the same line” and who she 
said was awaiting the doctor (App. 16). The following day 
counsel announced that the witness was still ill and asked 
whether permission would be granted to take a deposition. 


2 


No direct refusal was made by the court, which stated that 
the deposition could have been taken before. (App. 17). No 
request by the plaintiff for a continuance was ever made 
nor a doctor’s certificate submitted (App. 15,16,17). 

RULES INVOLVED. 

Rule 26, DEPOSITIONS PENDING ACTION. Rule 26 
(a) of the Federal Rules of Civil Procedure provides in part 
as follows: 

“ (a) WHEN DEPOSITIONS MAY BE TAKEN. 
By leave of court after jurisdiction has been obtained 
over any defendant or over property which is the sub¬ 
ject of the action or without such leave after an answer 
has been served, the testimony of any person, whether 
a party or not, may be taken at the instance of any 
party by deposition upon oral examination or written 
interrogatories for the purpose of discovery or for use 
as evidence in the action or for both purposes. * * V’ 

SUMMARY OF ARGUMENT. 

I. Taking of deposition after answer filed is matter 
of right which lower court did not deny. 

II. Appellant failed to exercise the due diligence re¬ 
quired in obtaining absent witness’ testimony. 

III. The refusal to admit cumulative testimony or to 
grant continuance to obtain it is entirely discre¬ 
tionary. 

IV. The trial court found the grantor in attacked deed 
to be of sound mind and any statement by that 
court as to legal effect of lunatic’s deed is obiter 
dicta. 
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ARGUMENT. 

I. 

Taking of deposition after answer filed is matter of right 
which lower court did not deny. 

Appellant argues (Appellant’s Brief 6) that the trial 
court committed prejudicial error in refusing to allow a 
deposition to he taken of an important material witness. 

The record discloses (App. 15) that when the case was 
called for trial, appellant answered “ready” as follows: 

The Clerk of the Court: “Are you ready in the case 
of Wilson against Beckett?” 

Miss Taggart: “Yes, we are ready, your Honor, may 
we have the usual order to exclude the witnesses?” 

Counsel for the plaintiff did not then request a contin¬ 
uance or permission to take a deposition because counsel 
then believed that the witness would be present in court the 
following morning. This is clearly demonstrated by the 
fact that after counsel had put on a number of witnesses 
for plaintiff, she advised the court of the illness of the wit¬ 
ness in the following language (App. 16): 

“She telephoned this morning that she had this se¬ 
vere sinus attack and she won’t be able to get here until 
tomorrow morning.” 

It was not until the second day that counsel for plaintiff 
asked the court if she would be permitted to take a deposi¬ 
tion (App. 17). The court did not expressly refuse to grant 
the request but suggested that the deposition ‘ ‘ should have 
been provided before” and that the witness would be heard 
if brought in before the case was finished (App. 17). 

The difficulty of plaintiff is that she went ahead with her 
case, knowing that there was a possibility that the witness 
would not appear, without doing anything about it until it 
was too late. 
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The plaintiff never presented a doctor’s certificate or ever 
requested any continuance. She slept upon her rights until 
they were gone. 

There was one thing she could have easily done. At the 
conclusion of the first day’s hearing, she had ample oppor¬ 
tunity to take the deposition of the witness if she so desired 
since a deposition under the present practice may be taken 
at any time after answer, without leave of court. 

Rule 26 (a) of the Federal Rules of Civil Procedure pro¬ 
vides that the testimony of any person may be taken by 
deposition after an answer has been served. 

It is, therefore, apparent that the Court did not refuse to 
allow appellant to take the deposition of the witness for the 
reason that the rule itself gave appellant that right and she 
could have by the exercise of due diligence taken the deposi¬ 
tion of the witness prior to or at any time during the course 
of the trial. 

See Sokolin v. Estes, 76 U. S. App. D. C. 357,131 F. (2nd) 
351, where this Court said: 

“On this appeal the only points made are that the 
refusal of the court to authorize the taking of the depo¬ 
sition in Chicago and the court’s subsequent order dis¬ 
missing the case were arbitrary. We think there is no 
merit to either contention. Counsel for appellant was 
entitled of right to take his client’s deposition in Chi¬ 
cago, or elsewhere, as soon as the answer was filed. No 
application to the court was required and the refusal 
of the court to enter the requested order was doubtless 
because it was unnecessary. After being advised that 
his client was in Chicago and would not return to Wash¬ 
ington, counsel had three months in which to take the 
deposition and otherwise prepare for trial, and his fail¬ 
ure to do so was responsible for the dismissal.” 

To like effect see: 

Brack v. MacFadden Publishing Co. 1 F.R.D. 445, 
3 Fed. Rules Serv. 310. 

Spaeth v. Warner Bros. 1 F.R.D. 729, 4 Fed. Rules 
Serv. 484. 
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Welch v. Johnson Electric Construction Co. 4 Fed. 

Rules Serv. 462. 

Lyons v. Bronx Towing Line, Inc., 1 Fed. Rules Serv. 

341. 

n. 

Appellant failed to exercise the due diligence required in 
obtaining absent witness’ testimony. 

Moreover, even before the Federal Rules of Civil Pro¬ 
cedure became effective the law required the parties desir¬ 
ing to avail themselves of the testimony of a witness to act 
with due diligence to secure said witness’ attendance in 
court or to obtain his testimony by way of deposition. 

As stated in 13 Corpus Juris, Sec. 71, at page 155: 

“The Courts have been uniform in requiring the par¬ 
ties who ask a continuance on the ground of absence of 
witnesses or evidence to show due diligence to procure 
the attendance of such witnesses or to obtain the evi¬ 
dence.” 

See also Armour & Co. v. Kollmeyer, 161 F. 78 

and in Sec. 74, at pages 157 and 158: 

“—especially is it proper to refuse a request for a 
continuance—where opportunity has been had to take 
his deposition.” 

See also Gable v. Gable, 130 Ga. 689, 61 S.E. 595 

and in Sec. 76, at page 159: 

“Whether or not due diligence has been used is a 
question for the trial court to determine.” 

See also Allen v. Brown, 72 Minn. 459, 75 N.W. 385. 

As an illustration of the degree of diligence required of 
parties by the Courts, the following language, from 13 C.J. 
Sec. 86 at pages 163 and 164, supported by the following 
cases, is material: 

“Where a party cannot produce his witnesses in 
Court and yet desires to rely on their evidence, it is his 
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duty, in the exercise of reasonable diligence, to secure 
their depositions, or it must be shown to the satisfac¬ 
tion of the court that the employment of such means 
would have been ineffectual.” 

City of Coral Gables v. Hayes, 74 F. (2d) 989; 
Dignowitz v. Sullivan, 49 Tex. Civ. A. 528, 109 S.W. 
428. 

“Having the right to do so, the party cannot neglect 
to procure his evidence in that mode, and rely on his 
attending as a witness under a subpoena, without some 
good reason for so doing.” 

Marble v. Bonhotel, 35 Ill. 240. 

“Whenever application is made for the continuance 
of a cause, on account of the sickness or ill-health of a 
witness, unless it clearly appears that the illness is too 
severe to admit of the taking of his deposition, it is en¬ 
tirely proper to refuse a continuance.” 

Peveto v. Richardson, Tex. Civ. App., 38 S. W. (2d) 
133. 

Suiter v. Wehde, 218 Iowa 200, 254 N. W. 33. 

Palm v. Theumann, Tex. Civ. App., 201 S. W. 421. 
Bankers Health Ass. v. Wilkes, Tex. Civ. App., 209 
S. W. 230. 

It is respectfully pointed out that nowhere in the record 
is there any showing that the witness was too ill to permit 
having her deposition taken. 

III. 

I The refusal to admit cumulative testimony or to grant con¬ 
tinuance to obtain it is entirely discretionary. 

The appellant further argues (Appellant’s Brief 8) that 
the trial court committed prejudicial error because by refus¬ 
ing to allow’ the plaintiff to take the deposition of the wit¬ 
ness, the plaintiff was deprived of cumulative evidence. 

It "will be noted that counsel for the plaintiff indicated to 
the trial court on both days of the trial that the absent wit- 
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ness, Miss Marie Ryan, if present, was going to testify 
“along the same line” as the other witnesses for the plain¬ 
tiff (App. 16,17). 

It will also be noted that the trial judge in his decision 
(App. 7) and in the findings of fact (App. 12) found that 
the evidence in the case was conflicting on the question of 
the sanity or insanity of the deceased grantor, but that the 
weight of the testimony, and the strong weight of the tesi- 
mony, supported the theory of the defendants that she was 
not of unsound mind nor even weak-minded at the time of 
the execution of the deed in March, 1938. 

In a civil case, it is ordinarily within the discretion of the 
trial court to admit or reject evidence which is cumulative 
and the exercise of discretion is not reviewable on appeal 
in the absence of abuse. 

International Paper Co. v. Gen. Fire Ass. Co. 263 F. 

363. 

Ragsdale v. Southern R. R. Co. 121 F. 924. 

Sommer v. Carbon Ilill Co. 107 F. 230. 

It is largely discretionary with the court whether it will 
permit a continuance for the purpose of obtaining cumula¬ 
tive evidence. 

Southern Kansas Stage v. Gibson, 87 F. (2d) 23. 

U. S. Director General of R. R. v. Bishop, 269 F. 611. 

It is also held that an anticipated conflict in the evidence 
and the desire of a party to have the presence and testimony 
of an absent witness in order to obtain a preponderance of 
the evidence do not constitute a ground for continuing a 
case. 

Cochrane v. Parker, 12 Colo. A. 169, 54 P. 1027. 
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IV. 

The trial court found the grantor in attacked deed to be of 
sound mind and any statement by that court as to legal 
effect of lunatic’s deed is obiter dicta. 

Appellant argues (Appellant’s Brief 10) that the trial 
court erred in his statement of the law applicable to the case 
in question. 

The trial court in its opinion (App. 7) stated: 

“The court finds that the evidence in the case is con¬ 
flicting on the question of the sanity or insanity of the 
deceased Elizabeth W. Washington, but that the weight 
of the testimony, and the strong weight of the testimony 
supports the theory of the defendants that she was not 
of unsound mind, nor even vreak-minded at the time of 
the execution of this deed in March 1938.” 

Again in the court’s findings of fact and conclusions of 
law (App. 12) the court held that the deceased, Elizabeth 
Washington, was of sound mind at the date of the convey¬ 
ance of February 28th, 1938, and prior thereto. 

The attack is made by appellant not upon the findings or 
conclusions, but upon the statement of the court as to the 
law applicable to the deed of an insane person. Such exposi¬ 
tion amounted to no more than obiter dicta since the grantor 
was found to be sane. Out of place, therefore, would be a 
discussion of the majority State and Federal Rules respect¬ 
ing lunatics’ deeds and the various considerations which 
apply in cases of transfers to purchasers from the incompe¬ 
tent and subsequent purchasers, whether bona fide or with 
notice. 

However, to avoid the accusation of being afraid of the 
subject, appellees, Middleton and Beckett, point out that 
the cases cited by appellant do not concern bona fide pur¬ 
chasers and are, therefore, of no help, particularly in view 
of their having been decided years ago. 

On the contrary the following well-considered Federal 
cases, decided subsequent to those relied upon by the appel- 
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lant in her brief, support the dicta of the trial court and 
some of them expressly reject cases cited by the appellant. 

Luhrs v. Hancock, 181 U. S. 567, 45 L. Ed. 1005. 

Beale v. Gibaud, 15 F. Supp. 1020. 

Levine v. Whitney, 9 F. Supp. 161. 

Keren v. Hancock Ins. Co. 3 F. Supp. 288. 

Safe Deposit of Balt. v. Tait, 54 F. (2d) 383. 

CONCLUSION. 

The trial of this case was begun by counsel for plaintiff 
knowing full well that one of her witnesses was not then 
able to testify. She expected the witness to be present, how¬ 
ever, on the following day, and she, therefore, assumed the 
risk of the -witness not being able to come before the case 
was concluded. No effort was made to minimize the risk by 
taking a deposition. If counsel are going to be allowed to 
begin the trial of cases knowing that witnesses are not then 
available and then be permitted to postpone a trial to suit 
their convenience because their expectations are not real¬ 
ized by the presence of the witness, then all trials must be¬ 
come subject to the possibility of endless delay and con¬ 
fusion. 

Elizabeth Washington having been found to be of sound 
mind, any discussion by the lower court as to the effect of 
the deed of an insane person has no bearing -whatever on 
the ultimate decision. 
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